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Nover Ventures, LLC ("Nover") and The Bank of New York Mellon Trust Company,

National Association ("BNYMTC"), solely in its capacity as Indenture Trustee under an

Indenture, dated as of November 9, 2005 (the "Duke IX Indenture"), by and between Duke

Funding IX, Ltd., as issuer, Duke Funding IX Corp., as co-issuer, and BNYMTC, as Indenture

Trustee (in such capacity, the "Duke IX Trustee") and acting pursuant to a direction from the

Controlling Class under the Duke IX Indenture (the "Duke IX Controlling Class"), are

Interested Persons with respect to each of their Settlement Trusts and take the positions as

expressed
herein.2

Nover and the Duke IX Trustee (acting at the direction of the Duke IX

Controlling Class) submit this Joint Merits Response pursuant to the December 19, 2017 Order

to Show Cause and the August 15, 2018 Stipulation Regarding Merits Briefing Schedule and

Trustee Substitutions.

PRELIMINARY STATEMENT

While this Article 77 Proceeding involves seven Trustees, dozens of investors, and

hundreds of Settlement Trusts and Governing Agreements, to resolve the Petition Issues, the

Court needs to decide only one question: which controls, the Governing Agreements or the

Settlement Agreement? The answer is clear-cut: the Governing Agreements control.

BNYMTC is acting in this proceeding solely in its capacity as the Duke IX Trustee, and all of

its actions in such capacity in this proceeding are taken at the direction of the Duke IX

Controlling Class. For the avoidance of doubt, any and all positions taken in this proceeding are

taken solely in its capacity as the Duke IX Trustee at the direction of the Duke IX Controlling

Class and none of these positions is, or may be interpreted or perceived as, the position of

BNYMTC in its individual capacity or in its capacity as trustee, indenture trustee, securities

administrator, paying agent or any other representative capacity on behalf of, or for the benefit

of, any person other than the secured parties under the Duke IX Indenture.

2
Nover respectfully reasserts and re-alleges herein its objection to the limitations on Nover's

appearance in this proceeding as reflected in the Court's Decision/Order of August 7, 2018, Dkt.

No. 471. Nover has appealed that Order. See Dkt. Nos. 502-508. Nover, therefore, respectfully

reserves the right to submit additional briefing regarding additional Settlement Trusts should its

appeal be successful.

1
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Petitioners and the Institutional Investors (who negotiated the Settlement Agreement),

along with Nover, the Duke IX Trustee (at the direction of the Duke IX Controlling Class), and

others3
agree that the Governing Agreements control whenever there is a conflict with the

Settlement Agreement. Nonetheless, certain Interested Persons, led by Tilden Park, argue that

the Settlement Agreement controls, regardless of the fact that it conflicts with multiple

provisions of many Governing Agreements. Tilden Park's position is incorrect. The Settlement

Agreement unambiguously provides that the Governing Agreements control and that the

Allocable Shares must be distributed in accordance with the Governing Agreements.

Even if the Court agreed with the misguided notion that the Settlement Agreement

controls over the Governing Agreements, it must still defer to the Governing Agreements to

resolve the Petition Issues. Four of the five Petition Issues relate to how the Allocable Shares are

applied to increase the principal balances of related securities (i.e. how and when should

Petitioners
"write-up"

the bonds). While the Settlement Agreement could be read to suggest an

order of operations-that is that certificates should be written-up in the reverse order of

previously allocated losses-it does not provide any guidance as to which certificates are eligible

to be written-up. Because the Governing Agreements alone provide that infonnation, Tilden

Park's position makes no sense.

Although the Institutional Investors agree the Goveming Agreements control, they

nonetheless interpret the Settlement Agreement as supporting the write-up of senior certificates,

notwithstanding the conflicting language in the Governing Agreements. The only way the Court

3
The AIG Parties jointly submitted their brief with the Institutional Investors. As such,

references to the "Institutional
Investors"

herein also refers to the position of the AIG Parties.

Poetic and Prophet also agree that the Governing Agreements control where in conflict with the

Settlement Agreement.

2
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could accept this conclusion would be to wholly ignore multiple sections of the Governing

Agreements.

The only outcome that makes any sense is to construe the Petition Issues in accordance

with the Governing Agreements, even where it conflicts with the Settlement Agreement.

Investors have relied upon the Governing Agreements since the certificates were first offered for

sale more than a decade ago. To disregard the plain language of the Governing Agreements

now, in favor of a Settlement Agreement that expressly provides that the Goveming Agreements

control, would not only be wrong, it would be unjust.

ARGUMENT

As set forth in Nover's moving brief, New York law dictates that "written agreements are

construed in accordance with the [contracting]
parties'

intent and the best evidence of what

parties to a written agreement intend is what they say in their writing. As such, a written

agreement that is complete, clear and unambiguous on its face must be enforced according to the

plain meaning of its
terms."

Schron v. Troutman Sanders LLP, 20 N.Y.3d 430, 436 (2013)

(internal quotation marks and citations omitted). The Settlement Agreement unambiguously

defers to the Governing Agreements and explicitly disclaims any intent to alter any clear

provision of the Governing Agreements. (See Settlement Agreement at §§ 3.06(a), 7.05, 7.13.)

The Petition Issues must be resolved by the express, clear and unambiguous terms of the

Governing Agreements or, where the Governing Agreements do not expressly resolve the issue,

by interpreting the intent and meaning of the Governing Agreements. See, e.g., In re Trusteeship

Created by Amer. Home Mortg. Inv. Tr. 2005-2, No. 14 CIV 2494 (AKH), 2014 WL 3858506, at

*12 (S.D.N.Y. July 24, 2014) (citing Moser v. Darrow, 341 U.S. 267, 274 (1951)) ("Trust

instruction proceedings are a well-established procedure by which trustees (and other affected

3
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parties) can seek judicial guidance from the court about how to resolve immediate and difficult

issues of interpretation of governing documents.").

L Petitioners Should Not Write-Up Senior Bonds Because Doing So Conflicts With A

Plain Reading Of The Governing Agrccmêñts (Exhibit
E).4

The Institutional Investors and Tilden
Parks

contend that senior certificates in the Exhibit

E Trusts may be written-up. They are wrong. The Exhibit E
Trusts'

Governing Agreements

specifically state that only subordinate bonds may be written-up. To write-up senior certificates

would run contrary to the plain language of the Settlement Agreement.

A. The Governing
Agrêêmêñts'

Definitions Of "Realized
Loss"

And "Allocation

Of
Losses"

Do Not Support The Write-Up Of Senior Bonds.

To overcome the fact that the Exhibit E
Trusts'

Governing Agreements provide that only

subordinate certificates may be written-up, the Institutional Investors contend that the definitions

of "Realized
Loss"

in the Governing Agreements fail to "make clear that the Subsequent

Recovery write-up was not intended to be limited to subordinate
certificates."

(Institutional

Investors'
Opening Brief at 22.) They are wrong.

The Governing Agreements dedicate a lengthy and specific section to describing the

eligibility of the bonds that should be written-up, commonly entitled "Allocation of
Losses"

(hereinafter the "Loss Allocation Provisions"). These Loss Allocation Provisions painstakingly

4
Nover's response to the Exhibit E issues focuses on the submissions by the Institutional

Investors and Tilden Park. Although Ambac argues that the Settlement Agreement requires all

classes of certificates to be written-up, it does so without any support and therefore requires no

response. Similarly, while the Olifant Funds have one Settlement Trust that could arguably be

impacted by Exhibit E; they view this issue as being of no consequence because all senior

certificates for its Settlement Trust have been paid in full.

5
D. E. Shaw Refraction Portfolios L.L.C. ("D.E. Shaw"), D.W. Partners LP ("D.W. Partners")

and Ellington Management Group, L.L.C. ("Ellington Management") adopted the positions of

Tilden Park on the Exhibit E Trusts. Therefore, references to "Tilden
Park"

in this section will

also mean and refer to these other Interested Persons.

4
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describe when a certificate may be written-down for a loss, as well as when-and if-a

certificate may be written-up for a subsequent recovery.

BSARM 2005-11, cited by the Institutional Investors as an example, is instructive. (See

Institutional
Investors'

Opening Brief at 22.) For example, subsections (b) through (d) of

BSARM 2005-1l's Loss Allocation Provision provide that losses be allocated as follows:

(b) With respect to any Certificates on any Distribution Date, the

principal portion of each Realized Loss on a Mortgage Loan shall

be allocated as follows:

first, to the Class B-6 Certificates until the Current

Principal Amount thereof has been reduced to zero;

second, to the Class B-5 Certificates until the Current

Principal Amount thereof has been reduced to zero;

third, to the Class B-4 Certificates until the Current

Principal Amount thereof has been reduced to zero;

. . .

seventh, if such loss is on (v) a Group I Mortgage Loan, to

the Class I-A-1 Certificates until the Current Principal Amount

thereof has been reduced to zero; (w) a Group II Mortgage Loan,

to the Class II-A-1 Certificates, until the Current Principal Amount

thereof has been reduced to zero; (x) a Group III Mortgage Loan,

to the Class Ill-A-1 Certificates until the Current Principal Amount

thereof has been reduced to zero; (y) a Group IV Mortgage Loan,

to the Class IV-A-1 Certificates until the Current Principal Amount

thereof has been reduced to zero or (z) a Group V Mortgage Loan,

to the Class V-A-1 Certificates and Class V-A-2 Certificates until

the Current Principal Amount thereof has been reduced to zero;

provided, however, any such Realized Losses otherwise allocable

to the Class V-A-1 Certificates will be allocated to the Class V-A-

2 Certificates, until the Current Principal Amount of the Class V-

A-2 Certificates has been reduced to zero, and then to the Class V-

A-1 Certificates; and

eighth, to the Senior Certificates (other than the Class R

Certificates), on a pro rata basis; provided, however, any such

Realized Losses otherwise allocable to the Class V-A-1

Certificates will be allocated to the Class V-A-2 Certificates, until

5
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the Current Principal Amount of the Class V-A-2 Certificates has

been reduced to zero, and then to the Class V-A-1 Certificates.

(c) Notwithstanding the foregoing clause (b), no such allocation of

any Realized Loss shall be made on a Distribution Date to any

Class of Certificates to the extent that such allocation would result

in the reduction of the aggregate Current Principal Amount of all

the Certificates (other than the Class R Certificates) as of such

Distribution Date, after giving effect to all distributions and prior

allocations of Realized Losses on the Mortgage Loans on such

date, to an amount less than the aggregate Scheduled Principal

Balance of all of the Mortgage Loans as of the first day of the

month of such Distribution Date (such limitation, the "Loss

Allocation Limitation").

(d) Any Realized Losses allocated to a Class of Certificates shall

be allocated among the Certificates of such Class in proportion to

their respective Current Principal Amounts. Any allocation of

Realized Losses shall be accomplished by reducing the Current

Principal Amount of the related Certificates on the related

Distribution Date.

(BSARM 2005-11 §6.02 (emphasis added in underline), Schiefelbein Aff., Exh. A.)

As the foregoing demonstrates, the drafters of the Governing Agreements used defined

terms to allocate losses in a very detailed manner; in particular referencing "a Class of

Certificates,"
"any Class of

Certificates,"
and "Senior

Certificates"
with great care.

The Court must ascribe meaning to the fact that "Senior
Certificates"

and "any Class of

Certificates"
are entirely absent from the Loss Allocation Provision subsection addressing

"write-ups,"
underscoring that the BSARM 2005-11 drafters intended to limit the

"write-up"
to

only subordinate certificates. Indeed, although the immediately preceding subsections reference

"Senior
Certificates"

and "any Class of
Certificates,"

the Section 6.02(h) references are

specifically limited to only subordinate certificates:

(h) ... If, after taking into account such Subsequent Recoveries, the

amount of a Realized Loss is reduced, the amount of such

Subsequent Recoveries will be applied to increase the Current

Principal Amount of the Class of Subordinate Certificates with the

highest payment priority to which Realized Losses have been

6
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allocated, but not by more than the amount of Realized Losses

previously allocated to that Class of Subordinate Certificates

pursuant to this Section 6.02. The amount of any remaining

Subsequent Recoveries will be applied to sequentially increase the

Current Principal Amount of the Subordinate Certificates,

beginning with the Class of Subordinate Certificates with the next

highest payment priority, up to the amount of such Realized Losses

previously allocated to such Class of Certificates pursuant to this

Section 6.02. Holders of such Certificates will not be entitled to

any payment in respect of current interest on the amount of such

increases for any Interest Accrual Period preceding the

Distribution Date on which such increase occurs. Any such

increases shall be applied to the Current Principal Amount of each

Subordinate Certificate of such Class in accordance with its

respective Fractional Undivided Interest.

(M (emphasis added).) Exhibit E Trust Governing Agreements cannot be read to write-up senior

certificates because the Governing Agreements demonstrate the drafters intended to write-up

only junior bonds by drafting the Loss Allocation Provisions without reference to senior bonds.

And no one can credibly claim that the exclusion of senior certificates from certain of the

Loss Allocation Provisions is somehow a mistake. As is demonstrated in Nover's and the Duke

IX Trustee's opening brief, for certain deals the Governing Agreement drafters took great care in

making a distinction between writing-up seniors certificates in some groups, but not others.

(Nover and Duke IX Trustee's Opening Brief at 7-8.)

At bottom, the Institutional Investors ask the Court to ignore the Loss Allocation

Provisions'
specific instructions in favor of the general definition of "Realized

Loss."
However,

the definition of "Realized
Loss"

does not address how, or to what classes, or in what order,

realized losses or subsequent recoveries should be applied. (See BSARM 2005-11
§1.01.)6

6
Even if the definition of Realized Loss supported the write-up of senior certificates (which it

does not), New York law dictates that where there is "an inconsistency between a specific

provision and a general provision of a contract, the specific provision
controls."

Vornado 40 E.

66th St. Member LLC v. Krizia SPA, 135 A.D.3d 649 (1st Dep't 2016) (internal citations,

quotation marks, and alterations omitted); Ambac Assurance Corp. v. Countrywide Home Loans,

7
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Thus, the Court should instruct the Trustees to follow the instructions in the Loss Allocation

Provisions of the Governing Agreements and write-up only the subordinate bonds for the Exhibit

E Trusts.

B. Writing-Up Only Subordinate Bonds Yields The Intended Result.

The Institutional Investors additionally argue that not writing-up senior certificates would

yield
"absurd"

results. (Institutional
Investors'

Opening Brief at 22-23.) D.W. Partners and

Ellington Management similarly argue that following the Governing Agreements runs contrary

to the Settlement Agreement's intent to write-up senior bonds first, and that the parties who

purchased subordinate certificates assumed their right to receive distributions with respect to the

mortgage loans would be subordinated to the rights of holders of more senior certificates. (D.W.

Partners'
and Ellington Management's Corrected Merits Brief at 6-7.) Neither are correct.

First, if the intent of the Governing Agreements was to ensure that senior bonds be

prioritized in every way and at every turn, the Governing Agreements would simply say so.

Instead, the Governing Agreements contain lengthy distribution, overcollateralization, and Loss

Allocation Provisions that extend for pages and accomplish the opposite result. Second,
writing-

up subordinate certificates instead of senior certificates does not result in a non-commercial

outcome. Senior certificates will still receive distributions ahead of subordinate certificates, and

subordinate certificates must still be the first certificates to realize losses (i.e. will still be written-

down before senior certificates).

Third, the Institutional Investors complain that complying with the Governing

Agreements could result in a false appearance of overcollateralization. (Institutional
Investors'

Inc., No. 79, 2018 WL 3129387, at *6 (N.Y. June 27, 2018); (see also Tilden Park's Opening

Brief at 10.) Here, the generic definition of "Realized
Loss"

set forth in Section 1 of the

Governing Agreements is generic and substantially less specific than the Loss Allocation

provisions detailed herein in this Section I.B.

8
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Opening Brief at 22-23.) The Institutional Investors posit this as a hypothetical, but do not name

a single trust for which this supposed false overcollateralization would occur. That is because

there will be no false appearance of overcollateralization. Any write-up will be matched with an

equal pay-down of the senior bonds.

Finally, as set forth in Nover's and the Duke IX Trustee's opening brief, the Governing

Agreements and the Prospectus Supplements for the Exhibit E Trusts each set different investor

expectations for this limited group of trusts. Writing-up only subordinate certificates for Exhibit

E Trusts would yield exactly the results expected by investors therein. There is nothing
"absurd"

about enforcing the clear language of the Governing Agreements.

C. Where There Is A Discrepancy Between The Settlement Agrccmeñt And The

Governing Agreements, The Governing Agreements Control.

The Institutional Investors and Petitioners agree that the Settlement Agreement does not

amend any term of any Governing Agreement. (See, e.g., Institutional
Investors'

Opening Brief

at 24; Petition at 20-21.) The Institutional Investors further agree that, where the Governing

Agreements and the Settlement Agreement are in conflict, the Governing Agreements control.

(Id.) Tilden Park, however, takes the position that the Settlement Agreement trumps the

Governing
Agreements'

terms. But of course, the Settlement Agreement's express language

disposes of this interpretation, as argued in Nover's and the Duke IX Trustee's opening brief.

Had the Parties intended the Settlement Agreement to supersede the Governing

Agreements, the Settlement Agreement would have expressly said so. It does not. To the

contrary, the Settlement Agreement says the exact opposite in three different sections:

• The Settlement Agreement provides that each Settlement Trust's Allocable Share

shall be distributed to each Trust in accordance with the distribution provisions

of the respective Settlement Trust's Governing Agreement. (Settlement

Agreement at § 3.06(a) ("Each Trust's Allocable Share shall be deposited into the

related Trust's collection or distribution account pursuant to the terms of the

Governing Agreements, for further distribution to Investors in accordance with

9
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the distribution provisions of the Governing Agreements") (emphasis added).) If

the drafters had intended to supersede the Governing
Agreements'

payment

methodologies, they certainly would not have included an express provision

instructing the Trustees to distribute funds in accordance with each respective

Settlement Trust's Governing Agreement.

• The Settlement Agreement further provides that it does not amend any term of

any Governing Agreement. (Settlement Agreement at § 7.05 ("The Parties agree

that this Settlement Agreement reflects a compromise of disputed claims and is

not intended to, and shall not be argued or deemed to constitute, an amendment of

any term of any Governing Agreement.") (emphasis added).) While Tilden Park

attempts to construe
"amend"

to mean a "formal
amendment"

of the Governing

Agreements, the plain language does not support such a reading. The only fair

and reasonable reading of Section 7.05 is that
"amend"

should be read to mean

any change or alteration to the manner in which the funds are paid under the

Governing
Agreements.7

• Consistent with the two foregoing provisions, Section 7.13 of the Settlement

Agreement highlights that the drafters knew exactly how to draft language that the

Settlement Agreement supersedes the Governing Agreements. Again, they did

not. In relevant part, Section 7.13 provides that while the Settlement Agreement

supersedes all prior agreements and understandings between the parties that

negotiated the settlement, it is still subject to the provisions of Section 7.05 and

therefore is not "an amendment of any term of any Governing
Agreement[s]"

(Settlement Agreement at §§ 7.05; 7.13.) In other words, while the drafters made

clear that this is the final word on the settlement, they also took care to make

equally clear that this
"supersession"

does not in any way affect the Governing

Agreements. (Settlement Agreement at § 7.13.)

Moreover, Tilden Park's interpretation is inherently inconsistent as to when and how the

Settlement Agreement supersedes the Governing Agreements. For example, on the one hand,

Tilden Park argues that the Petitioner must follow the waterfall provisions of the Governing

Agreement to distribute the funds; while on the other hand, it argues that the Petitioner should

ignore the write-up provisions in the Governing Agreements and just follow the Settlement

Tilden Park argues "[t]o read Section 7.05 as prohibiting any variation from the Governing

Agreements would nullify the numerous provisions of the Settlement Agreement that plainly

displace the Governing
Agreements'

distribution and write-up
rules."

((Tilden Park's Opening

Brief at 9-10) (emphasis in original).) But of course that was never the intent, as the Parties that

negotiated the Settlement Agreement-the Institutional Investors and the Petitioners/Trustees-

both agree that where there is a conflict between the Settlement Agreement and the Governing

Agreement, the Governing Agreements apply.

10
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Agreement. This
"hybrid"

approach is at odds with the Settlement Agreement, and the Court

should, in all things, instruct Petitioners pursuant to the Governing Agreements.

D. The Governing
Agreerseñts'

Write-Up Provisions Are Applicable.

Tilden Park also argues that the Governing
Agreements'

Loss Allocation Provisions are

inapplicable because (i) the Master Servicer is not receiving the Allocable Shares, and (ii) the

Allocable Shares do not reference any specific Mortgage Loan. (Tilden Park's Opening Brief at

20-22.) In essence, Tilden Park argues that the Allocable Shares are not, in fact, subsequent

recoveries that reduce realized losses. (Id. at 21.) Tilden Park's argument is unavailing.

First and foremost, Tilden Park's suggestion that the Court can instruct Petitioners to

write-up certificate principal balances without regard to "Realized
Losses"

is incorrect. The

definition of Certificate Principal Balance in the Governing Agreements requires that

Subsequent Recoveries be applied to the certificate balances pursuant to the very Loss Allocation

Provisions that Tilden Park seeks to circumvent. By way of example, the definition of

Certificate Principal Balance in BALTA 2006-2, submitted to the Court with Nover's and the

Duke IX Trustee's Opening Brief, provides, in relevant part:

Certificate Principal Balance: With respect to any Certificate

(other than the Class II-X, Class XP, Class B-IO, Class R or Class

R-X Certificates) as of any Distribution Date, the initial principal

amount of such Certificate plus, in the case of a Subordinate

Certificates, any Subsequent Recoveries added to the Certificate

Principal Balance of such Certificates pursuant to Section 6.03 or

Section 6.04 hereof [the Loss Allocation Provisions]. . . .

(See BALTA 2006-2 PSA §1.01, Klein Aff. Exh. B, Dkt. 603) (emphasis
added).3

In sum,

Petitioners, or the party responsible for writing-up certificate balances, must apply the Allocable

8
The definition of Certificate Principal Balance in BALTA 2006-8, the trust that Tilden Park

cites with approval, is identical in all relevant respects. (See BALTA 2006-8 PSA Article I

(definition of Certificate Principal Balance), Schiefelbein Aff. Exh. B, p. 6. ("Certificate

Principal Balance: With respect to any Certificate (other than the Class II-X-1, Class II-BX-1,

11
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Shares as Subsequent Recoveries to reduce Realized Losses pursuant to the specific Loss

Allocation Provisions of each Governing Agreement.

Moreover, Tilden Park's argument that the Court should ignore the Governing

Agreements and instruct Petitioners to themselves apply the write-up, directly contravenes the

express language of Settlement Agreement Section 3.06(b). Section 3.06(b) references the

Governing Agreements when addressing the application of each Trust's Allocable Share to

increase the class certificate balances. Section 3.06(b) recognizes that the Petitioners may not be

the party with responsibility for writing-up certificate principal balances and, in that case, the

Petitioners cannot simply supplant that function:

After the distribution of the Allocable Share to a Settlement Trust

pursuant to Subsection 3.06(a), the Accepting Trustee for such

Settlement Trust will apply (or if another party is responsible for

such function under the applicable Governing Agreement will use

reasonable commercial best efforts to cause such party to apply....

(Settlement Agreement at § 3.06(b).) Tilden Park's suggestion that the Court should ignore the

Governing Agreements fails.

Finally, unlike all of the other issues in this proceeding, Tilden Park's assertion that the

Allocable Shares are not subsequent recoveries subject to Governing Agreement write-up

provisions was actually litigated and rejected by the Court in the Article 77 proceeding that

approved the Trustee's acceptance of the settlement. In re U.S. Bank Nat'l Ass'n, No.

652382/2014, 2016 WL 9110399 (Sup. Ct. N.Y. Cnty. Aug. 12, 2016) ("JPM1"). Specifically,

in JPM I, the Court determined that the Allocable Shares are to be treated as Subsequent

Recoveries pursuant to all terms of the Governing Agreements. JPMI, at *12-14. The Court did

Class II-BX-2 Class III-X-1, Class I-XP, Class II-XP, Class B-IO, Class R or Class R-X

Certificates) as of any Distribution Date, the initial principal amount of such Certificate plus,

any Subsequent Recoveries added to the Certificate Principal Balance of such Certificates

pursuant to Section 6.03 or Section 6.04 hereof [the Loss Allocation Provisions]....).)

12
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so after being fully-apprised that the definition of "Subsequent
Recovery"

provides that such

.

funds generally are both: (i) an amount recovered by someone other than Petitioners (there, the

Servicer); and (ii) related to specific mortgage loans. Id. The Court nonetheless concluded that

the distribution methodology under the Settlement Agreement provides for the Allocable Shares

"to be treated as a 'subsequent
recovery'

under the terms of that Trust's Governing
Agreement."

Id. (emphasis added); see also id. at *14 (confirming treatment of the settlement payment as a

"subsequent
recovery"

under the Governing Agreements). Tilden Park cannot now argue

otherwise.

E. The Law Does Not Support Changing The Governing Agreements To

Harmonize Them With The Settlement Agreement.

The Institutional Investors and Tilden Park next argue that the Court should
"harmonize"

the Governing Agreement with the Settlement Agreement. (See Institutional
Investors'

Opening

Brief at 23; Tilden Park's Opening Brief at 20.) Such an approach is unwarranted, both factually

and under the law. Factually, because the Governing Agreements and the Settlement Agreement

were entered into nearly a decade apart and negotiated amongst different parties, there is no basis

for treating them as a single transaction such that
"harmonizing"

their terms would be remotely

appropriate.

Legally, each of the cases cited by the Institutional Investors and Tilden Park speaks to

hannonizing provisions within the very same contract, not contracts entered into more than 10

years apart and negotiated by different parties. Cf Nomura Home Equity Loan, Inc., Series

2006-FM2 v. Nomura Credit & Capital, Inc., 30 N.Y.3d 572, 581 (2017) (construing terms of a

PSA providing for a "sole remedy"); Natixis Real Estate Capital Tr. 2007-HE2 v. Natixis Real

Estate Holdings, LLC, 149 A.D.3d 127, 134 (1st Dep't 2017) (construing terms of a PSA

providing for the authority of a securities administrator to act). Put simply, there is no support

13
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for harmonizing the terms of the Governing Agreements and the Settlement Agreement. The

Court should therefore enforce the plain language of the Governing Agreements as written.

II. Petitioners Should Write-Up Zero Balance Certificates (Exhibit G).

Tilden Park, D.E. Shaw, Strategos, Ambac, the Olifant Funds, D.W. Partners and

Ellington Management all agree with Nover and the Duke IX Trustee that, for those Trusts

identified on Exhibit G to the Petition, the Court should instruct Petitioners to write-up zero

balance bonds. Poetic and Prophet, the NIM Trustee at the direction of HBK, the Institutional

Investors9
contend that the so-called "Retired Class

Provision"
precludes the write-up of zero

balance bonds. When construed as a whole, it is clear that the so-called Retired Class Provision

and the Governing Agreements permit the write-up of zero balance bonds.

A. The Institutional
Investors'

Arguments Contravene Their Position.

The Institutional Investors argue that, because the Petitioners do not expressly allege that

the Retired Class Provisions are ambiguous or otherwise conflict with the Settlement Agreement,

the Retired Class Provision precludes the write-up of zero balance bonds. (Institutional

Investors'
Opening Brief at 25.) But that is not accurate. Petitioners explained their concern that

the Governing Agreements are silent as to whether the writing-up of zero balance bonds is

permissible. Specifically, Petitioners state that merely because certificate balances in the Exhibit

G Trusts were reduced to zero does not mean that they were
"Retired"

and are therefore

precluded from being written-up at a later time. (Petition at ¶¶ 54, 58.)

The Institutional Investors, moreover, make a point in favor of Nover's and the Duke IX

Trustee's position by highlighting that enforcing the Retired Class Provision can create absurd

results and is unworkable for some trusts. (Institutional
Investors'

Opening Brief at 25 n.58.)

9
The parties that contend zero balance certificates should not be written-up, other than the

Institutional Investors, are jointly referenced in this section as the "Prophet
Parties."
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Indeed, with respect to Settlement Trusts where the Allocable Share exceeds the realized losses

of the outstanding certificates, writing-up zero balance bonds is a necessity to "keep the Trust's

assets and liabilities in
balance."

(Id.) Nor is this merely a hypothetical issue, as it has occurred

in 91 of the Trusts previously settled. (See id.; see also Dkt. No. 289.) The Court should not

instruct Petitioners to enforce the Retired Class Provision inconsistently or contrary to the tenns

of the Governing Agreements.

B. The Prophet
Parties'

Positions Are Unavailing.

The Prophet
Parties'

joint thirteen-page brief is equally unavailing. Their main argument

is that the plain English of the so-called Retired Class Provision, read in a vacuum, dictates that

the certificates should not be written-up for any reason. In so doing, the Prophet Parties ignore

the plain language of the Retired Class Provision, ignore other relevant provisions of the

Governing Agreements, cite case law that is antithetical to their position, and provide zero

evidence to demonstrate the certificates have been retired. Indeed, the Court should instruct

Petitioners to write-up zero balance certificates because they have not, in fact, been
"retired."

1. A Class Is Not Retired Automatically Upon Reaching Zero Balance Based

Upon Write-Downs For Realized Losses.

First, the Prophet Parties argue that once the Certificate Principal Balance of a class of

certificates has been reduced to zero, the Retired Class Provision requires that class be

automatically retired and automatically precluded from distributions. However, both the

language of the Retired Class Provision and the Prophet
Parties'

cited authority demonstrate the

fallacy of this argument.

Under the Retired Class Provision, once the Certificate Principal Balance of a class of

certificates has been reduced to zero, that class "will
be"

retired and "will no longer be
entitled"

to distributions. (See Prophet
Parties'

Opening Brief at 5.) The Prophet Parties arguments are all
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based on parsing English, and ignore the fact that the word
"will"

is the "universal word to

express
futurity."

(See, e.g., Garner's Usage Tip of the Day, LawProse (last visited Sept. 28,

2018), http://www.1awprose.org/garners-usage-tip-of-the-day-shall-will/.) Thus, the Retired

Class Provision indicates that, once the Certificate Principal Balance of a class of certificates

reaches zero, steps must be taken to retire it such that it will no longer be entitled to benefits.

Because it is undisputed that those steps have not occurred, the certificates cannot be said to have

been retired.

Indeed, as the Prophet
Parties'

authority acknowledges, retirement does not occur just

because of a reduction in value caused by massive, unanticipated losses. (See Prophet
Parties'

Opening Brief at 5-6.) For example, in Zahn v. Transamerica Corp., 63 F.Supp. 243 (D. Del.

1945), the court stock certificates were not retired until they had been fully redeemed for value

pursuant to the corporate charter of the company
l°

And in Application of Siblerkraus, 250

N.Y. 242 (1929), the old stock certificates were rescinded and new stock certificates with

different rights were issued in their place
"

Indeed, even the Prophet Parties recognize

"retirement"
requires the discharge or satisfaction of a debt. (Prophet

Parties'
Opening Brief at

6.) Here, there was no redemption, no replacement with other certificates, and no discharge or

satisfaction of a debt. The certificates, under the law and the facts, are not retired. The fact that

a Settlement Trust will receive an Allocable Share of the Settlement Payment renders moot any

allegation that the certificates should be discharged/retired because funds now exist that may

satisfy certain Realized Losses.

Moreover, Zahn is further unpersuasive as the Third Circuit reversed this very decision. See

Zahn v. Transamerica Corp., 162 F.2d 36 (3d Cir. 1947).

Siblerkraus, superseded by statute, is similarly not compelling. See Celauro v. 4C Foods

Corp., 38 Misc.3d 636, 644 n.6 (Sup. Ct. Kings Cnty. 2012).
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2. The Governing Agreements Do Not Require A Certificate Principal

Balance To Permanently Remain Zero.

The Prophet Parties contend that the phrase "notwithstanding the
foregoing"

in the

Retired Class Provision means that once a Certificate Principal Balance reaches zero, the Retired

Class Provision automatically kicks in and trumps all other provisions of both the waterfall and

the rest of the Governing Agreement. (Prophet
Parties'

Opening Brief at 6-7.) They are

incorrect. The provisions they cite stand for the fundamental principle that a bond written-down

to zero does not receive a distribution. It does not address, as is at issue here, whether a zero

balance bond should be written up. Notably, the provisions requiring the write-up of certificate

principal balances follow the distribution provisions and are "in addition to the foregoing

distributions."
(See BSABS 2005-HE3 §§ 5.04(b), 5.05, Schiefelbein Aff. Exh. C.) This

language directly counterbalances the "notwithstanding the
foregoing"

language of the Retired

Class Provision. The Court must give weight to the fact that the write-up provisions clearly state

they are "in addition
to,"

and therefore not intended to be limited by, the Retired Class Provision.

Nor does the language of the Retired Class Provision imply permanence merely upon the

reduction of a Certificate Principal Balance to zero. Instead, permanence applies only after a

class of certificates has actually been retired following a final payment and surrender of the

certificates. For example, the Retired Class Provision of BSABS 2005-HE3, which the Prophet

Parties cite with approval, provides:

In addition, notwithstanding the foregoing, on any Distribution

Date on which the Certificate Principal Balance of Class A

Certificates or Class M Certificates has been reduced to zero, that

class of certificates will be retired and will no longer be entitled to

distributions, including distributions in respect of Prepayment

Interest Shortfalls or Basis Risk Shortfall Carry Forward Amounts.

(BSABS 2005-HE3 § 5.04(b), Schiefelbein Aff. Exh. C (emphasis added).) This Retired Class

Provision provides the Trustee with guidance on whether to retire the certificates. And a class
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of certificates is to be retired only after there are no further funds available to satisfy the

certificates, or where the payment obligation has been fully satisfied, not simply because they

have been reduced to zero. The Prophet
Parties'

example of BSABS 2005-HE3 is instructive.

BSABS 2005-HE3 provides that a class of certificates may be retired only after the

Trustee determines that a Class of Certificates will receive a final distribution:

FINAL DISTRIBUTION ON THE CERTIFICATES. If on any

Determination Date, (i) the Master Servicer determines that there

are no Outstanding Mortgage Loans and no other funds or assets

in the Trust Fund other than the funds in the Protected Account,

the Master Servicer shall direct the Trustee to send a final

distribution notice promptly to each Certificateholder or (ii) the

Trustee determines that a Class of Certificates shall be retired

after a final distribution on such Class, the Trustee shall notify the

Certificateholders within five (5) Business Days after such

Determination Date that the final distribution in retirement of

such Class of Certificates is scheduled to be made on the

immediately following Distribution Date. Any final distribution

made pursuant to the immediately preceding sentence will be

made only upon presentation and surrender of the related

Certificates at the Corporate Trust Office of the Trustee....

(See BSABS 2005-HE3 PSA § 10.02, Schiefelbein Aff. Exh. C.) Thus, the permanence of the

Retired Class Provision kicks in only after a determination that there are no further funds

available to satisfy those certificates. Therefore, certificates remain entitled to receive write-ups

and cash flows-even if written-down to zero-until the Trustee determines that the certificates

must be retired and demand their surrender.

Requiring such a procedure makes sense, particularly where, as here, Petitioners have

now been expecting additional cash flows with respect to the certificates in the form of the

Allocable Shares. As such, it is of no moment whether, as the Prophet Parties suggest, the M3

class of SACO 2005-4 has not received any payments since November 2011. (See Prophet

Parties'
Opening Brief at 7.) What matters is that the certificates were neither paid in full nor
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retired and surrendered. Indeed, it makes perfect sense that the Trustee of that Trust did not take

action to formally retire the class given the possibilities for subsequent recoveries.

This is the same principle that is applied to whether a trust can write-up a previously

recognized Realized Loss. Realized Losses are recognized only after a "Final Recovery

Determination"
is made, which, in essence, is a determination that all insurance proceeds and

other payments have reasonably been recovered with respect to a mortgage loan. (BSABS 2005-

HE3 PSA § 1.01 (definitions of Realized Loss and Final Recovery Determination), Schiefelbein

Aff. Exh. C.) Regardless, the Trust will still apply Subsequent Recoveries to reverse Realized

Losses even after it has recognized the loss. (See id. at §1.01, definition of Realized Loss.) So

long as the Trustee anticipates receiving Subsequent Recoveries, it is appropriate for the Trustee

to consider the same prior to retiring any class of certificates. To hold otherwise would be

antithetical to common sense. Thus, when looking at the objective meaning of the Retired Class

Provision and when read in context with the rest of the Governing Agreement, zero balance

certificates remain eligible for write-up unless and until a formal determination is made that there

are no more funds available to satisfy the certificates or the certificates receive a final

distribution and are surrendered.

3. The Plain Language Of The Governing Agreements Does Not Support The

Prophet
Parties'

Position.

The Prophet Parties also argue that the Retired Class Provision plainly and

unambiguously requires that classes of certificates that have a Certificate Principal Balance of

zero on any given distribution date are not entitled to distributions. (Prophet
Parties'

Opening

Brief at 8.) However, the definition of Certificate Principal Balance dispels that argument. The

Certificate Principal Balance is measured "as of any Distribution
Date,"

and includes in the

calculation all Subsequent Recoveries added to the Certificate Principal Balance. (See, e.g.,
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BSABS 2005-HE3 §§ 5.04(b), 5.05, Schiefelbein Aff. Exh. C.) The Governing Agreements

provide that, when factoring in the Subsequent Recoveries to the Certificate Principal Balance,

the balance is no longer zero, so such certificates are entitled to distributions.

III. Res Judicata Does Not Preclude The Court From Instructing Petitioners To Comply

With The Governing Agreements.

The Institutional Investors and Tilden Park incorrectly argue that res judicata precludes

the Court from enforcing the plain language of the Governing Agreements. Res judicata only

bars a party from litigating a claim where there is a judgment on the merits from a prior action

that is between the same parties and involves the same subject matter. See Landau, P.C. v.

LaRossa, Mitchell & Ross, 11 N.Y.3d 8, 13-14 (2008) (holding res judicata was not applicable

where the merits of argument were not addressed in prior proceeding). That is not the case here.

JPM I did not address the same subject matter addressed herein, let alone the merits of

the subject matter. In re U.S. Bank Nat'l Ass'n, No. 652382/2014, Dkt. No. 593. Rather, the

Court in JPM I addressed only the narrow question of whether the "Trustees acted within the

bounds of their discretion and in good faith with respect to [their] evaluation and acceptance of

the Settlement Agreement concerning the Accepting
Trusts"

and finding that they did, ordered

that:

Certificateholders, Noteholders, and any other parties claiming

rights in any Accepting Trusts are barred from asserting claims

against any Trustee with respect to such Trustee's evaluation and

acceptance of the Settlement Agreement and implementation of the

Settlement Agreement, so long as such implementation is in

accordance with the terms of the Settlement Agreement.

(Id. at *3.) Indeed, the closest the Court came to evaluating the issue was considering whether

Petitioners'
acceptance of the Settlement Payment as a Subsequent Recovery was proper. In so

doing, the Court found that
Petitioners'

treatment of the Settlement Payment as a Subsequent
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Recovery comported with the Governing Agreements and
certificateholders'

expectations. (Id.

at
*
14.)

By contrast, the Trustees in the instant proceeding seek guidance about how these

Subsequent Recoveries should affect the Certificate Principal Balances of the underlying

Governing Agreements. Because the Court never addressed (nor needed to address) how

Subsequent Recoveries are treated under the Governing Agreements in the JPM Iproceeding, res

judicata cannot apply here. See, e.g., In re Seaman's Will, 275 A.D.484, 485 (3rd Dep't 1949),

aff'd, 300 N.Y. 756, (1950) (a decree embraces only such matters as are clearly and specifically

set out, and which can be definitely ascertained from a reading of the account and the decree)

(internal citations omitted); c.f In re Hunter, 4 N.Y.3d 260, 269-270 (2005) (applying issue

preclusion in trust administration proceedings, where previous trust administration proceeding

addressed exact issue). It logically follows that these two proceedings did not arise from the

same transaction or set of occurrences because the disagreement among Interested Persons as to

how to apply the Allocable Shares did not arise until there were Allocable Shares to distribute.

No dispute regarding Allocable Shares could arise prior to (a) the conclusion of the prior

proceeding, i.e. when the Court entered the Order approving the Settlement Agreement; (b) the

receipt of the IRS Rulings required under Section 2.09 of the Settlement Agreement; and (c) the

calculation of the final Allocable Share pursuant to Section 3.05 of the Settlement Agreement.

Tilden Park and the Institutional
Investors¹2

nonetheless maintain that res judicata bars

Nover's and the Duke IX Trustee's contention that senior bonds should not be written-up, and

that the write-up first method should be applied, because these were positions that "could have

been litigated in the prior Article 77
proceeding[.]"

(Institutional
Investors'

Opening Brief at 7-

2
D.E. Shaw joins in Tilden Park's argument.
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8; Tilden Park's Opening Brief at 5-7.) But, in stark contrast to the Countrywide Article 77

Proceeding that Tilden Park suggests is instructive, Nover and the Duke IX Trustee do not

challenge the Settlement Agreement; to the contrary, they seek only to enforce its plain and

unambiguous terms. C.f Matter of Bank of N.Y. Mellon, 56 Misc.3d 210, 216-217 (Sup. Ct.

N.Y. Cnty. 2017) (objection to settlement agreement raised in second Article 77 proceeding is

barred by res judicata where first Article 77 proceeding afforded all potentially interest persons,

an opportunity to object to the settlement agreement).

Further, the policies underlying both res judicata and Article 77 proceedings underscore

that res judicata should not be applied here. The primary policy underlying res judicata is the

avoidance of duplication, such that a party given a full and fair opportunity to litigate a claim

should not be allowed to do so again. See O'Connell v Corcoran, 1 N.Y.3d 179, 184-185 (2003);

Gramatan Home Invs. Corp. v Lopez, 46 N.Y.2d 481, 485 (1979). An Article 77 proceeding,

however, is a special proceeding whereby trustees may obtain instruction as to whether a future

course of conduct is proper, and whereby trustees may obtain interpretations of the meaning of

trust documents. See In re Trusteeship Created by Amer. Home Mortg. Inv. Tr. 2005-2, No. 14

CIV 2494 (AKH), 2014 WL 3858506, at *12 (S.D.N.Y. July 24, 2014) (citing Moser v. Darrow,

341 U.S. 267, 274 (1951)) ("Trust instruction proceedings are a well-established procedure by

which trustees (and other affected parties) can seek judicial guidance from the court about how

to resolve immediate and difficult issues of interpretation of governing documents"); see also

BlackRock Fin. Mgt. Inc. v Segregated Account of AMBAC Assur. Corp., 673 F.3d 169, 174 (2d

Cir. 2012). Indeed, if res judicata were to have any preclusive effect here, it would bar this

proceeding in its entirety and leave the Petitioner/Trustees to distribute the settlement funds in
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the manner they think appropriate, and without the benefit of an Article 77 proceeding. Such an

absurd result makes no sense.

IV. Other Petition Issues And Arguments Not Addressed Herein.

Nover and the Duke IX Trustee maintain that the other Petition Issues-Exhibits D, F,

and H-are adequately covered by their prior briefing and by the briefing of the parties with

whom Nover is aligned. Accordingly, Nover incorporates such briefing by reference herein.

CONCLUSION

For the foregoing reasons, as well as those to be presented in additional briefing and at

oral argument before the Court, Nover and the Duke IX Trustee (acting solely at the direction of

the Duke IX Controlling Class) respectfully request that the Court instruct Petitioners to

distribute the Allocable Shares for the Settlement Trusts in a manner that is consistent with the

tenns, meaning, and intent of the Governing Agreements by following the language of those

Agreements, including without limitation, by using the Write-Up First Method (Exhibit D), not

writing-up senior certificates because to do so would be contrary to the Governing Agreements

(Exhibit E), following the Governing Agreements where it differs from the Settlement

Agreement (Exhibit F), writing-up zero balance certificates (Exhibit G), and treating subsequent

recoveries as principal (Exhibit H). Nover and the Duke IX Trustee (acting at the direction of

the Duke IX Controlling Class) also request all other relief, at law or in equity, to which they

may be justly entitled.
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DATED: September 28, 2018

New York, New York

Respectfully submitted,

MCKOOL SMITH, P.C.

By: /s/ Gayle R. Klein

Gayle R. Klein

Robert W. Scheef

David I. Schiefelbein

One Bryant Park, 47th Floor

New York, New York 10036

gklein@mckoolsmith.com

rscheef@mckoolsmith.com

(t) (212) 402-9400

(f) (212) 402-9444

Attorneys for Nover Ventures, LLC and as

attorneys for The Bank of New York Mellon

Trust Company, National Association, as

Indenture Trustee under the Duke IXIndenture
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